WLLIAMJ. SCHHE SS
| BLA 94-1, 94-201 Deci ded March 31, 1997

Appeal s froma Decision of the Galifornia Sate (fice, Bureau of
Land Managenent, affirmng i ssuance of a notice of nonconpliance wth
respect to operations on Mbss MII mllsite CAMC 68120 (I BLA 94-1), and
a Decision in Gontest CACA 26801 by Administrative Law Judge Ranon M
Child finding that the contestees' use and occupancy of the mllsite was
unaut hori zed and shoul d cease (1 BLA 94-201).

Deci si ons af fi rned.

1 Federal Land Policy and Managenent Act of 1976:
Surface Managenent--MI|sites: General | y--Mni ng
dains: Surface Uses

A notice of nonconpliance issued under 43 CF. R
§ 3809.3-2(d) wll be affirned when the use and
occupancy of the clainant violates a state code
and constitutes undue or unnecessary degradation.

2. MIlIsites: Determnation of Validity--MIlsites:
| ndependent--Mning dains: MIIsites--Ril es of
Practice: Appeal s: Burden of Proof

Wien the Governnent presents evidence that a mllsite
is not being used or occupied for mning or mlling
purposes, and the clainant fails to refute that
evidence, the Board w Il affirmthe Admnistrative Law
Judge' s decision that the mllsite does not qualify

as an independent mllsite pursuant to 30 US C 8§ 42
(1994).

APPEARANCES WI i am Schwei ss, pro se.
CP'N ON BY ADM N STRATI VE JUDGE KELLY

WIlliamJ. Schweiss has appeal ed fromthe July 16, 1993, Decision of
the Galifornia Sate dfice, Bureau of Land Managenent (BLNM, affirming the
April 2, 1992, notice of nonconpliance (NN issued by BLMs Barstow Area
Manager in connection wth Schwei ss' operations on the Mss MII mllsite
located in the NW; sec. 12, T. 3 N, R 3 W, San Bernardino Mridian, San
Bernardino Gounty, Galifornia. Schweiss has al so appeal ed fromthe Qct ober
29, 1993, Decision in CGontest CACA 26801 by Administrative Law
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Judge Ranon M hild finding that under 30 US C § 42 (1994) the

contest ees' use and occupancy of the mllsite claimwas not in good faith
for mning or mlling purposes and shoul d cease. Because these appeal s
arose fromthe sane set of facts, they are consolidated for the Board s
revi ew

The record indicates the mllsite was |ocated by WIliamJ. Schweiss
and his brother, John Gorbett Schweiss, on April 7, 1980. However, John
Schwei ss left the site in 1985 but has not fornal Iy relinquished his
interest inthe property. (Ex. US -2, at 5.) Thus, both brothers are
listed as contestees in the contest, but only WlliamSchweiss is the
Appel l ant i n both appeal s.

Notice of Nonconpl i ance

Qh July 11, 1985, WIliamJ. Schweiss filed a plan of operations under
43 CF.R 8§ 3809 to establish a customml|, projecting that the mll woul d
be operational between 1987 and 1990. nh Gctober 11, 1985, BLM approved
the plan of operations subject to certain stipulations. A the request of
BLM the Environnental Health Services (BH5), (ounty of San Bernardi no,
inspected the mllsite on January 25, 1988. By letter of February 3, 1988,
BS inforned BLMthat the two structures on the property that were bei ng
used for hunan habitation were found to be substandard as described in the
Gilifornia Health and Safety Gode § 17920. 3, Substandard Bui |l di ng
Gonditions, and BHS provided a |ist of specific deficiencies inits letter
of March 11, 1988. (BEx. US-15.)

By letter dated April 2, 1992, the Area Manager issued Schweiss a
NON i n which he directed Schwei ss to furnish a $3,600 recl anati on bond for
operations on the mllsite. Based on BS letters citing violations of
Gilifornia Health and Safety Gode § 17920. 3, the Area Manager stated that
Schwei ss was i n nonconpl i ance wth 43 CF. R 8§ 3809.3-1 for conducting
operations contrary to Sate law Additionally, the Area Manager found
himto be in violation of 43 CF. R § 3809.3-5, which requires the operator
tomaintain his structures, equipnent, and other facilities in a safe and
orderly nanner. Furthernore, the Area Manager considered his occupancy and
use of the structures to be unnecessary or undue degradation as defined by
43 CF.R § 3809.0-5(k). Noting the pendency of (ontest No. CACA 26801,
relating to Schwei ss' occupancy of the mllsite, the Area Manager
determned that Appellant nust still conply wth sanitation | ans and supply
a reclamation bond, the amount of which woul d be di minished if Appel | ant
renoved certain structures hinself. By Decision dated July 16, 1993, the
Sate Drector affirned the Area Manager' s Deci si on.

Schwei ss filed a Notice of Appeal and a Petition for Say. By Oder
dated Gctober 20, 1993, the Board denied the Petition. Subsequently,
Schwei ss filed a Petition for Reconsideration of our denial, which was
denied by the Board' s Qder of January 12, 1994.

In his Brief in Support of Appeal, Schweiss asserts that the Sate
Drector's Decision, the April 2, 1992, NN's and reference to an earlier
Decenber 12, 1989, letter of nonconpliance are in error for citing
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violations of 43 CF.R Subpart 8365. Quoting 43 CF. R § 8000.0-1,

Schwei ss points out that the regulations in this subchapter deal wth the
admni stration of recreation prograns on public lands, while his mllsite
is authorized under 43 CF. R Subpart 3809. dting several other BLM

deci sions which he feels are in error, Schweiss asserts that BLM"shoul d be
est opped fromharassi ng appel | ant w th adverse deci si ons. "

[1] As to Schweiss' argunent that BLMincorrectly cited regul ati ons
in43 CF.R Subpart 8365 as authority, 43 CF.R 8§ 8365.0-1 states in
part that the purpose of Subpart 8365 is to "set forth rules of conduct
for the protection of public lands and resources.” (Enphasis added.)
Furthernore, 43 CF. R 8§ 8365.1 provides that "[t]he rules in this
subsection shall apply to use and occupancy of all public |ands under the
jurisdiction of [BLM." (BEwhasis added.) Qdearly, the | ands enbraced by
Schwei ss' mllsite claimare public lands under the jurisdiction of BLM
the regulations in 43 CF. R Subpart 8365 are therefore applicabl e.

In nanagi ng the public lands, the Secretary of the Interior is
nandated by lawto "take any action necessary to prevent unnecessary or
undue degradation of the lands."” Federal Land Policy and Managenent Act of
1976 (ALPWY, 43 US C § 1732(b) (1994); see B K Lowndes, 113 | BLA 321
(1990). The surface managenent regul ations of 43 CF. R Subpart 3809 were
promul gated pursuant to this authority. Dfferential Energy, Inc., 99 | BLA
225 (1987). Pursuant to the above authority, BLMnonitored Schwei ss'
activities on the mllsite claimand found that he was in violation of
43 CF.R § 3809.3-1 for conducting operations contrary to Sate law This
violation was wel | -docunented by a list of specific deficiencies in
pl unibi ng, heating, natural light, ventilation, roomand space di nensi ons,

i nproper nai ntenance, and sewage di sposal whi ch caused the county to find
that two structures on the site used for hunan habitation were substandard
as described in Gilifornia Health and Safety Gode § 17920. 3.

The BLM al so found that Schwei ss was i n nonconpliance wth 43 CF. R
§ 3809.3-5 which requires the operator to nmaintain his structures,
equi prent, and other facilities in a safe and orderly nanner. The BLM
noted that due to | ack of proper ventilation and the general dil apidated
condition of the structures, they cannot be consi dered safe and orderly.
The BLMfurther stated that due to the dil api dated and substandard
condi tion of the buildings, and i nadequate roomspace and di nensi ons of the
dwel Iings, upgrading of the sanitary facilities, heating, lighting, and
ventilation alone wll not renedy the situation. Therefore, BLM consi dered
hi s use and occupancy of these structures to be unnecessary and undue
degradation wthin the neaning of 43 CF. R § 3809.0-5(k). Based on the
exi stence of these violations, BLMissued a NON pursuant to 43 CF. R
§ 3809. 3-2(d).

The burden of proof is on the appellant to showerror in the decision
appeal ed; if the appellant fails to denonstrate error, the decision wll
be affirmed. Fed WIkinson, 135 IBLA 24, 26 (1996); Wlls J. Horvereid,
88 IBLA 345 (1985). In B K Lowndes, 113 IBLA at 325, we held that when a
party appeal s a BLMdecision affirmng a NON under 43 CF. R § 3809. 3-2,
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it isthe obligation of the appellant to showthat the
determnation is incorrect. Uhless a statenent of reasons shows
adequat e basis for appeal and appellant's allegations are
supported w th evi dence show ng error, the appeal cannot be
afforded favorabl e consideration. Howard J. Hunt, 80 | BLA 396
(1984). Were BLMdetermnes that the surface di sturbance caused
by appellants' mllsites had caused unnecessary or undue
degradation of the |ands, and appel | ants chal | enge t hat
determnation, the burden is on appel lants to show that the
situati on does not exist.

Appl yi ng the above standards to the case at hand, Schweiss has fail ed
to showerror in the issuance of the NON Accordingly, Schweiss has fail ed
to neet his burden of proof, and the Sate Drector's Decision of July 16,
1993, nust be affirned.

Gont est  CACA 26801

Subsequent to a nuniber of field examnations, BLM Geol ogist K C
Schulte prepared a mineral report dated August 21, 1990, in which he
concluded that "[t]he residential occupancy of the [mll]site by
M. Schweiss, and pl acenent of associated non-mning i nprovenents and
nmaterial wthin the area of the Mss MII, is not related to mning or
mlling operations, or uses reasonably incident thereto.”" (Ex. US-2,
at 1.) Instead, Shulte concluded that Schwei ss was using the site as a
resi dence and for stripping and repairing vehicles, and found that the
living quarters were in violation of the Sate code pertaining to
subst andard bui | di ng condi ti ons.

Based on the recormendation of the mneral report, BLMissued a
contest conpl aint on February 20, 1991, charging that Schwei ss' occupancy
of the mllsite constituted unnecessary and undue degradation, and was
unaut horized. Schweiss filed a Mtion for Surmary O smissal of the
conplaint alleging that the conplaint did not neet the requirenents of the
regul ati ons and the BLMManual . By Qder dated Decenber 31, 1991,

Admini strative Law Judge Harvey C Saeitzer denied the Mtion for Summary
Dsmssal, but stated that the Mtion should be treated as an answer wth a
general denial of the allegations of the conplaint.

A hearing was schedul ed for June 21, 1993, at 9:30 am in
San Bernardino, Galifornia. Notice of the hearing was issued April 5,
1993, and the return receipt card in the case file shows that Schwei ss
received the Notice on April 13, 1993. By Notice dated My 12, 1993,
Schwei ss was further advised of the exact address of the buil ding where
the hearing woul d take place, including the floor and the courtroom and
also the tine and date of the hearing. Schwei ss acknow edged recei pt of
this infornati on on My 27, 1993.

Schwei ss did not appear at the hearing. Subsequently, on July 6,
1993, <chweiss filed a Postponenent Mbtion requesting that the June 21,
1993, hearing be postponed, explaining that he did not arrive at the
hearing until 3:15 p.m because the car he was borrowng to drive to the
hearing was not released to himuntil 12:30 p.m By Qder dated July 7,
1993, Judge hild deni ed the Mti on.
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h Gctober 29, 1993, Judge Child issued his Decision, which included
the followng prinmary findings of fact and concl usi ons of | aw

H ndi ngs of Fact

3. WIliamSchweiss has failed to use and occupy the
mllsite ingood faith for any mlling or mning purpose.

4. WIliamSchwei ss' use of the cabin, spring house, and
fencing i s causi ng unnecessary and undue degradati on.

5. WIIliamSchwei ss' use and occupancy of the mllsite
claimfor entertai ning and housing friends and for stripping
vehi cl es i s causi ng unnecessary and undue degradati on.

oncl usi ons of Law

* * * * * * *

4. John Schweiss' failure to answer the Gonpl ai nt
constitutes an admssion that his use and occupancy of the
mllsite claimis unaut hori zed because (1) it causes unnecessary
and undue degradation and (2) it is not in good faith for any
mlling or mning purpose.

5. Because WIIiamSchwei ss' use of the cabin, spring
house, and fencing i s causi ng unnecessary and undue degradati on,
such use is unaut horized and shoul d cease.

6. Because WII|iam Schwei ss' use and occupancy of the
mllsite claamfor entertai ning and housi ng friends and for
strippi ng vehicles is causi ng unnecessary and undue degradati on,
such use and occupancy i s unaut horized and shoul d cease.

7. Because both contestees have failed to use and occupy
the mllsite claimin good faith for any mlling or mning
purpose, all of their use and occupancy of the claimis
unaut hori zed and shoul d cease.

n appeal, Schweiss filed a Petition for Say whi ch was deni ed by
the Board' s Oder of January 12, 1994; he later filed a Petition for
Reconsi deration of that denial which we denied by Oder dated May 6, 1994.
Schwei ss also filed a Mtion to remand both of his appeals to the
I nspector General for investigation; this Mtion was denied by our Qder of
My 3, 1994.

In his reasons for appeal, Schweiss refers to his Mtion for
Decl aratory Judgenent filed August 9, 1993, to dismss the contest
conpl ai nt which was not rul ed upon by the Judge. In that Mtion, Schweiss
clained that "BLMis attenpting to bootstrap an occupancy conplaint into a
validity contest” and that "[t]he holding of the Departnent in Doherty
[Lhited Sates v. Doherty, 125 I BLA 296 (1993)] specifically bars such

actions."
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Appel | ant asserts that his posthearing brief included objections to
evi dence presented by BLMat the hearing on whi ch Judge Child did not rule.
Schwei ss refers to 43 CF. R 8§ 4.452-6(b) which provides that objections

to evidence wll be ruled upon by the Amnistrative Law Judge. He al so
filed a Mtion for Gficial Notice wth the posthearing brief which was not
ruled on by the Judge as provided for in 43 CF. R § 4.24. Appel | ant
asserts that his June 29, 1993, Postponenent Mtion, whi ch was deni ed by
Judge (hild, presented evidence that BLMs conpl ai nt viol ated the
Administrative Procedure Act. Schweiss argues that his Mtion for a
prehearing conference was not ruled on. FHnally, he argues that he was

gi ven a change of judges and that the Governnent did not regain
jurisdiction after the change.

[2] Schweiss's reliance on US v. [Doherty, supra, is msplaced.
In Doherty, we affirned Administrative Law Judge Sheitzer's concl usi on
that the "' the contestee's use and occupancy of the claimis reasonably
incident to his mning activities."" 1d. at 299. This concl usi on was
based in part on Judge Sieitzer's fi nding that there was no evi dence that
the cabin on the claimhad been used as a resi dence for purposes other than
those related to mning during tines of mning activity. Id. In the case
at hand, there is anpl e evi dence to support the conclusion that Schweiss'
resi denti al occupancy and pl acenent of nonmning i nprovenents wthin the
site are not related to mning or mlling operations. See Ex. US -2

Ve find that BLMhas presented evi dence that Schweiss' mllsite is
not being used for mning and mlling purposes, and that Schwei ss has
failed to refute that evidence. Thus, we conclude that the mllsite does
not qualify as an independent mllsite pursuant to 30 US C 8§ 42 (1994),
and that Judge Child s Decision nust be affirned. See Lhited Sates v.
Loyal | Fraker, 122 IBLA 24 (1992).

To the extent Schwei ss has rai sed argunents in either appeal not
specifical |l y addressed herein, they have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare af firned.

John H Kelly
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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